All Together Now: Government Bill
Bundling in the 42nd Parliament

Bill bundling — the reintroduction of all the substantive provisions of a bill without any modification in another
bill — has been used on several occasions by the government during the 42nd Parliament, 1st Session. In this article,
the author notes that this method of packaging a legislative agenda is somewhat unusual and warrants further
consideration from a legislative planning perspective. He explains that while combining or consolidating related
matters into one bill maximizes efficiency, the introduction of government legislation carries with it a myriad
of legal and practical consequences beyond the Senate and House of Commons, some of which are heightened
when bills are bundled. The author suggests that the recent trend of bill bundling is linked to recognition of the
limited time in the legislative calendar before the next scheduled election. However, if bill bundling becomes a
more common practice in future parliaments, some questions about predictability and consistency of a legislative

agenda should be considered.

Charlie Feldman

Introduction

vid readers of legislation likely feel a strong
Asense of déja vu when perusing government

bills introduced in the 42" Parliament, 1°
Session. For example, Bill C-75 is perhaps best likened
to a legislative Russian doll: it contains the Criminal
Code amendments proposed in C-28, C-38 and C-39,
the latter of which itself contains the legislative
amendments proposed in C-32. Yet, C-75 is not alone:
C-71 in relation to firearms contains the provisions
of C-52; C-62 respecting public sector employment
includes the proposals of both C-5 and C-34; C-44
implementing the budget includes C-43; and C-76 on
elections contains the measures from C-33.

While governments often bundle previously-
introduced legislative initiatives when bringing
items forward in a new session or new Parliament,!
governments do not commonly repackage legislative
proposals within a single session of Parliament
without any modifications.? Although the government
of the day is free to package its legislative agenda as it
sees fit for presentation to Parliament, the practice of
copying provisions holus-bolus from one government
bill into others during the same parliamentary session
warrants further consideration from a legislative
planning perspective.
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The focus of this work is the reintroduction of
all the substantive provisions of a bill without any
modification in another bill.? This is a unique case that
must be distinguished from situations where portions
of a bill are re-introduced over the course of the same
session in another bill. An example of this latter
phenomenon is seen in the 41° Parliament: Bill C-31,
Protecting Canada’s Immigration System Act, included
portions of Bill C-4, the Preventing Human Smugglers
from Abusing Canada’s Immigration System Act. Notably,
only some provisions from C-4 were reintroduced
in C-31 without modification whereas others were
changed.* It may be that as a government’s policy
evolves, the need for new legislation emerges that
includes some previously-introduced provisions.®

Legislative Planning: An Overview

It perhaps goes without saying, but no government
bill is introduced in Parliament without careful
planning.® To begin with the basics, a government
must decide, from among its policies that require
legislation, which legislative initiatives to introduce,
when, in which Chamber, and in what form (i.e., stand-
alone measure, included in a budget implementation
act, etc.). It must plan how it will seek to advance that
legislation through Parliament, giving thought, inter
alia, to which committees it might task with the study
of a bill, whether the bill should be referred before
or after Second Reading in the House, and whether
to seek pre-study in the Senate. It must consider
potential parliamentary consequences, such as the
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application of new Standing Order 69.1 in the House
that allows the Speaker to divide omnibus bills for the
purposes of voting.

This task, difficult as it is, is further complicated by
the sheer unpredictability of Parliament and the nature
of governance. A government that has identified its
legislative priorities might find itself having to put
aside those priorities to legislate quickly in response to
an unexpected Court ruling or because back-to-work
legislation is required on an urgent basis. At the same
time, a government caucus might lose hours or days
for debate owing to procedural maneuvers of which it
has little notice,” or owing to completely unforeseeable
circumstances.®

Without careful planning, parliamentary time may
be squandered and a government’s legislation may go
undebated or fail to complete the legislative process
prior to dissolution. Indeed, a government may decide
in some cases that while its agenda could be pursued
through legislation, there is a better way to use
Parliament’s time on an issue.’

The potential impact of failed government
legislation extends far beyond questions of political
or parliamentary embarrassment. Failure to pass a
confidence matter may lead to the fall of a government
and trigger an election. Failed appropriations may
need to be remedied with a Governor General’s Special
Warrant to ensure continued funding for essential
services and payments such as Old Age Security.”
Practically, failed legislation may represent the breaking
of an electoral promise that later becomes a campaign
issue and thorn in the side of the governing party. That
said, not every government bill is introduced with the
objective of passage.”* However, each represents an
investment in time and resources at taxpayer expense,
from legislative drafters and jurilinguists to policy
advisers and press release-writers who must trumpet
every bill as the apotheosis of legislative excellence.

Of course, legislative planning does not happen in
a policy vacuum. There are numerous considerations
that might influence the substance of the legislation and
its associated timing, such as the time it will take for
regulations to be developed — perhaps in consultation
with the provinces — in order for a legislative scheme to
be fully operational. As well, legislation might need to
meet an international commitment before a particular
date or to respond to certain international events that
may also be highly unpredictable.”? Further, there
may be a deliberate choice made to include provisions
within certain bills that would otherwise seem to make
for strange bedfellows.*
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Moreover, legislative planning intersects with
politics, and sometimes in quite uncomfortable ways.
Minority governments often struggle with whether
the inclusion of certain measures in their legislation
may risk their government’s defeat.* However, even
majority governments must consider whether and
when the governing caucus should be forced to vote
on a potentially divisive issue that could have electoral
consequences for certain Members.”® This is where
parliamentary and political strategy is often on full
display — such as in cases where a government appears
to orchestrate the absence of some of its Members from
avote.'

As the foregoing alludes, execution of the
government’s legislative plan requires careful
parliamentary coordination. This can be difficult in a
new Parliament in which many government MPs are
also new. For example, the 42nd Parliament has already
seen the accidental defeat of a clause of a government
bill at committee, seemingly caused by confusion at the
committee.” As well, the government had a tie vote on
one of its measures, which its Whip conceded was “a
very close call. Too close, actually.”*®

Current Context

Given the foregoing, the bundling of government bills
seen in the 42" Parliament reflects curious legislative
planning. To a pure process pragmatist, combining or
consolidating related matters into one bill maximizes
efficiency —a paramount consideration given the limited
time and resources of the legislature. However, the
inquiry quickly turns to why the introduced measures
were tabled at all if they would not subsequently be
advanced. As it has played out, almost all government
bills that are later repackaged in other initiatives are not
brought up for debate at Second Reading and simply
remain on the Order Paper with an uncertain fate.'

If there is no change to the provisions in subsequent
iterations, it is difficult to understand why the measures
were not proceeded with in their initial legislative
vehicle. That is, if the measures were first introduced as
trial balloons to gauge public reaction, perhaps instead
of a tabled bill there could be public consultation on a
draft, as occurs in other legislative contexts.”

In its press release on C-75 the government indicated
that, in relation to the other bills it incorporated,
“Including these amendments in one bill will enable
Parliament to consider all of these reforms in a timely
fashion”.?* This phrasing perhaps provides a clue to the
government’s motivation.



The first bill contained in C-75, introduced in March
2018, is C-32, which was introduced in November
2016. Arguably, there has been time for Parliament
to consider C-32, a bill that has only five pages of
legislative text. Given that the bills contained within
C-75 could have been advanced at any time, the
phrase “timely fashion” might be read to suggest that
the government is now keenly aware of the ticking
legislative clock. With an election nominally fixed for
the fall of 2019, there is only so much time remaining
for the House to move matters into the Senate with
the hope of completing the legislative process before
the next election. Complicating matters for the
government is its lack of Senate influence occasioned
by the appointment of independent Senators, thereby
reducing the government’s ability to facilitate the
passage of its agenda through the Upper House on
its preferred timetable.?

However, upon closer inspection, a slightly more
puzzling state of affairs emerges. For example,
the provision proposed in C-32 contained in C-39
and repackaged in C-75 concerns the repeal of the
Criminal Code prohibition against anal intercourse,
which has been found unconstitutional by several
courts of appeal. Yet, this provision was not included
in C-51, which, per its summary, “amends the
Criminal Code to amend, remove or repeal passages
and provisions that have been ruled unconstitutional
or that raise risks with regard to the Canadian Charter
of Rights and Freedoms”. It's unclear why the repeal of
this provision was not included in C-51, for which it
would seem to be a logical fit. For perspective on why
the legislative vehicle matters timing-wise, consider
the state of both bills as of the summer 2018 recess:
C-51 was under consideration by the Standing Senate
Committee on Legal and Constitutional Affairs
having already passed the House, whereas C-75 was
before the House’s Standing Committee on Justice
and Human Rights.

Alsointherealmof criminallaw, C-74implementing
the budget amends the Criminal Code to establish
a “remediation agreement regime”, commonly
known as deferred prosecution agreements. When
introducing C-75, the government announced that
it aimed “to improve the efficiency of the criminal
justice system and reduce court delays”.” Seemingly,
the Criminal Code amendment made in the budget
would have been a natural fit for C-75. Its inclusion
in the budget makes it a confidence matter. Why
should some criminal justice-related matters speed
through the budget process as matters of confidence
while others move separately? The public record is

silent on this point, though surely analysis within
government yielded the bundling advice that gave
rise to the decisions reflected in C-51, C-74 and C-75.%

Introduction Implications

The mere introduction of any government
legislation carries with it a myriad of legal and
practical consequences beyond the Senate and
House of Commons. Some of these consequences are
heightened in the case of bundled bills.

First, litigation may be impacted by the
presentation of new legislation.? In a recent case, for
example, the government wrote to the court to advise
of the introduction of legislation after a hearing was
concluded but before the judgment was rendered.?
In another, a Prothonotary (a judicial officer of the
Federal Court) was put in the precarious position
of having to decide whether to stay proceedings
pending the proposed repeal of a provision, given
the “balance to be struck between avoiding needless
expenditure of public funds and resources in the
very likely event that matter may become moot [...]
and ensuring, if the repealed legislation is delayed
or fails, that the matter can proceed without undue

127

delay”.

The impact of proposed legislation on litigation
should not be considered lightly — indeed, lives
can be put on hold pending Parliament’s disposal
of a matter. For example, a divorce case was stayed
after the introduction of government legislation
that would determine the outcome of the legal
controversy.” The bill sat on the Order Paper from
February 2012 until its unanimous consent passage
by the House with amendment at all stages in June
2013 and its subsequent adoption by the Senate.”
While the legislation remained stagnant, the couple
was neither sure of the validity of their marriage in
Canadian law nor able to complete their divorce.

As might be imagined, bundling may present a
particular challenge in the litigation context. That is,
if the government asks a Court to hold off until a piece
of legislation is advanced through Parliament, it may
quickly erode any good will when it appears that
the legislation is being abandoned. Indeed, once the
bundled bill is introduced, the government will need
to notify those involved in the litigation and possibly
prepare new submissions that could perhaps be
viewed as less credible given any previous assertions
in relation to the prior bill.*
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Second, bundling has unique consequences for
parliamentary actors. For their part, parliamentarians
may have acquainted themselves with the previous
bills and perhaps planned amendments. In addition,
parliamentarians — including those in the governing
caucus — need to be aware of the government’s
legislativeinitiatives when preparing non-government
bills as their hard work could be overtaken or require
subsequent amendment.

As an example, a recent private member’s bill
(PMB)** to reduce the voting age coordinated, at
introduction, with the “register of future electors”
proposed in C-33. This makes sense because the age
of those to be included on a register of ‘“future’ electors
would certainly be impacted by the lowering of the
voting age. However, as the PMB was on Notice, the
government introduced C-76 which included the
“register of future electors” provisions of C-33. As
such, if the PMB advances, it will need to have a new
coordinating amendment to address the amendments
made by C-76.

Other parliamentary actors are also impacted by
the introduction of legislation. For example, the
Library of Parliament prepares a legislative summary
for government bills, and officers of Parliament may
review and comment on bills.?* Their work will need
tobe updated and changed to reflect the government’s
new legislative slate.

Finally, the public and public service are impacted
by the introduction of legislation. While much federal
public service work contributes to the introduction
of legislation, the public sector responds to events
in Parliament by considering the impact of proposed
legislation on its work and preparing to implement
bills that are passed into law. This can include,
for example, provinces preparing to address any
impacts that federal legislation may have on them.
By extension, members of the public may respond
to legislation by planning their affairs in accordance
with what the law proposes.*

In short, when bundling bills a government should
consider not only its needs vis-a-vis Parliament and
the advancement of its agenda, but the potential
consequences on judges, litigants, advocacy groups,
parliamentarians — including in its own caucus -
and everyday Canadians. Expectations form when a
government introduces legislation, particularly when
that government has a majority.
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Analysis

It may be that the current spate of legislative
bundling represents not only recognition of the
limited time to legislate before an election, but also
of the difficulties with moving many legislative items
through at once. Indeed, tasking one committee with
one bill is simpler and creates less room for error
at clause-by-clause. It also reduces the burden on
government officials who might otherwise need to
make multiple committee appearances on otherwise
related measures.

That said, legislative bundling is a curious
legislative planning choice that raises more questions
than answers: Is it appropriate for a government to
introduce legislation it does not intend to advance?
At what point after a new government forms should
its legislative plan be in place? Should a government
signal in some direct way that it is abandoning a bill,*
or that more is yet to come?

The nature of legislation before Parliament was
once wisely summarized by a former Speaker of the
House in his later capacity as Associate Chief Justice
of the Federal Court: “I cannot imagine anything less
predictable than the course of legislation through
Parliament. Indeed, the only thing that is certain
about life in Parliament that nothing is certain”.*®

Complete parliamentary predictability would
be undesirable — that is, there is no suggestion that
the Senate or House should speed government
matters through as a rubber stamp. However, it is
possible for a government to be predictable and
consistent with its approach to legislative planning
in Parliament. Predictability is arguably maximized
when a government measure is contained in only
one introduced bill, and the government advances
that item through the legislative process. As well,
if provisions are repackaged, there should be
discernable logic as to their associated legislative
vehicles.

In the 42" Parliament, the government’s curious
legislative combinations have proven to be anything
but predictable. Perhaps this is an outgrowth from
growing pains — a new government needs time to
adjust to the realities of Parliament.** However, with
an election looming and the government having
more experience, might this bundling continue? Or,
might this be a mere blip on the parliamentary radar
after which predictability is restored? The answer, of
course, is anything but predictable.
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